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IN THE COURT OF JUDICIAL MAGISTRATE 1st CLASS, NALBARI 

 

Case No. GR 1525/2017 u/s 448/352/323/379 IPC 

 

STATE 

-Vs- 

KRISHNA HALOI @ DAS……..  Accused 

 

 

Present: RUBINA YASMIN, A. J. S.    

 

Advocates appeared:   

Mrs Manika Chakrabarty   ………for the State. 

Shri. Mukunda Barman………for the accused. 

Date of prosecution evidence – 30-01-18, 20-02-18, 12-03-18, 29-03-18, 11-04-18 

Date of argument – 17-05-2018 

Date of judgment – 24-05-2018 

      

 

Judgment 

 

1. Smti. Sewali Pathak initiated the instant case by filing written 'ejahar' 

before O/C, Nalbari P.S. on 27.9.17. Prosecution case in brief is that, on 

24.9.17, at about 7.30 p.m. when the informant was watching TV in her 

house the accused Krishna Haloi entered into her room and dragged her by 

her hair and beat her with a bamboo cudgel and caused hurt as a result of 

which she became unconscious. It is also alleged that the accused person 

snatched away gold chain of Rs. 15,000/- from her neck. She further stated 

that her 16 years old daughter Jinti Pathak and 12 years old son Deep Jyoti 

Pathak came out after hearing her scream. The accused person Dipak Haloi 

assaulted her daughter and snatched away gold chain of Rs. 15,000/- from 
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her neck. Furthermore, she further stated that her husband stays in 

different city due to his job and as because she was busy in taking 

treatment a delay was caused in filing of 'ejahar'.  

2. On receipt of the 'ejahar', police registered Nalbari P.S. case No. 725/17 u/s 

448/352/323/110/392/354 IPC and investigated the matter. On completion 

of investigation, police filed charge sheet against accused Krishna Haloi @ 

Das u/s 448/352/323/379 IPC. 

3. During trial, accused person entered his appearance and he was allowed to 

go on court bail and relevant copies of the case were furnished to him u/s 

207 Cr.P.C. Upon perusal of materials on record and after hearing both 

sides, sufficient materials were found against accused person u/s 

448/352/323/379 of IPC and accordingly charges were framed. The 

contents of the charges were read over and explained to the accused to 

which he pleaded not guilty and claimed to be tried. 

4. In support of the case, prosecution examined as many as 10(ten) 

witnesses. Defence side did not examine any witness in support of their 

claim. The accused person was examined u/s 313 of Cr.P.C. where he 

denied all the allegations.  

5. I have heard arguments of both sides. 

 

Points for Determination: 

6. Upon hearing and perusal of the record, I have framed following points for 

determination: 

I. Whether the accused person on 24.9.17 at about 9 p.m. committed house 

trespass and thereby committed an offence punishable u/s 448 IPC? 

II. Whether the accused person on same date, time and place used criminal 

force to the informant/victim and thereby committed an offence 

punishable u/s 352 IPC? 

III. Whether the accused person on same date, time and place voluntarily 

caused hurt to the informant/victim and thereby committed an offence 

punishable u/s 323 IPC? 

IV. Whether the accused person on same date, time and place committed 

theft of gold chain of Rs. 15,000/- and thereby committed an offence 
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punishable u/s 379 IPC? 

   

Evidence on Record: 

7. I have carefully gone through the entire evidence on record and materials 

placed before me. 

8. Pw 1 Jinti Pathak stated in her examination-in-chief that on 24.9.17 at 

about 7.30 p.m. her mother was watching TV and she and her brother 

Deep Jyoti were studying. Accused Krishna Haloi came to her house and 

dragged her mother by her hand and pulled her. Later, they came out and 

while she was screaming, the accused's brother Dipak Haloi snatched away 

gold chain of Rs. 15,000/- from her neck and Krishna Haloi pushed her 

towards courtyard of the house. She also stated that accused Krishna Haloi 

assaulted her mother with bamboo and her mother fell down. She further 

stated that accused then dragged her and groped her and also beat her up 

with his bare hand. Later when the accused saw the neighbours in the 

place of occurrence, he escaped. The neighbours took them to the hospital. 

She also stated that her mother got hurt in her head as a result of which, 

she had to stay in the hospital for four days.  

In her cross examination, she stated that when the accused pushed 

her to the courtyard, her mother did not restrain him. She denied the 

suggestion that she has stated before police that the chain was snatched 

away from her neck. She also denied the suggestion that she has not 

stated before the police that the accused person assaulted her mother with 

bamboo. She also stated that four days subsequent to the occurrence, she 

was examined by the Doctor and that, she did not take any treatment in 

these four days. She further stated that she informed her father about the 

incident over phone and when his father came, 'ejahar' was filed. She also 

stated that when she screamed at the time of occurrence Manoj Das, 

Diganta Seal, Babul Seal, Munna Bezbaruah came to the place of 

occurrence. She also stated that five minutes after her mother was 

dragged, the latter was groped by the accused. She denied the suggestion 

that during the marriage of her sister Dipti Pathak, her father took loan of 

Rs. 50,000/- from the accused Krishna Haloi. She also stated that she has 
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no knowledge if on the date of occurrence any altercation took place 

between her maternal uncle and the accused persons. She also denied the 

suggestion that Ramen Haloi and her mother dragged the accused person 

from the road and that, her mother bitten the accused person's ear and 

also snatched golden ring from the accused. She also denied that her 

mother escaped herself after the occurrence. 

9. Pw 2 Sarala Seal deposed in her evidence that on the date of occurrence, 

at about 7.30 p.m. when she returned home after her duty, she heard hue 

and cry in Sewali Pathak's house. She stated that she saw the accused 

person assaulting Sewali and that, she had seen the incident from the road. 

Later, she came to her house as her grand-son was ill and again when she 

came out, she saw Sewali Pathak was lying on the road and that, she also 

went with Sewali Pathak to the hospital.  

In her cross-examination, she stated that she has heard that Sewali 

has caused injury to the accused person's ear. She also stated that police 

recorded her statement next day of the occurrence. She also stated that 

Sewali's house is nearby her house and there is bamboo fencing in the 

boundary. She further stated that no one was present in the occurrence 

except her. She also stated that the first time she saw Sewali she was lying 

on the ground and was not in a position to talk. She also stated that she 

does not know what article accused used to beat her. She denied the 

suggestion that she has not stated before police regarding that she was 

with the informant in the hospital. She further stated that she does not 

know as to who pulled Krishna aside as it was a dark night. She also has no 

idea if Krishna had filed any case against Sewali. She also stated that police 

has not recorded her statement till today. She further stated that she has 

no idea as to in which part of her body Sewali got hurt and she was also 

never asked about this. She also stated that she does not know as to what 

treatment was given to Sewali even if she stayed in the hospital. 

Furthermore, she stated that she does not know as to when the incident 

took place. Later, she again stated that police has recorded her statement 

next day of the occurrence. 

10. Pw3 Bhanita Rajbongshi deposed in her evidence that on the date of 
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occurrence, an altercation took place between the informant and the 

accused. She stated that at about 7.30 p.m. she heard hue and cry in 

Sewali's house and when she came out, she saw Krishna Haloi assaulting 

Sewali. She again stated that both of them entered into the quarrel and the 

neighbours helped them to settle the matter. (Prosecution at this stage 

prayed for declaring the witness as hostile.) She denied the suggestion that 

she has stated before the police that on 24.9.17 at about 7.30 p.m. the 

accused person entered into the house of the informant and dragged her 

towards the courtyard and assaulted her and as a result caused hurt to the 

informant and she had heard that accused person also snatched away a 

chain of Rs. 15,000/-. 

In her cross-examination, she stated that she has heard that the 

accused person got hurt in his ear but who has caused injury she has no 

idea. She stated that before the occurrence took place, the accused 

person's ear was in good state. She further stated that 10-15 minutes later 

she came out after she had heard the scream. She also stated that police 

has interrogated her the subsequent date of the occurrence.  

11. Pw 4 Nirala Bezbaruah stated in her evidence that on 24.9.17 when she 

was with her son, she heard scream from Sewali Pathak's house and then 

she came out and she saw Sewali and Krishna were fighting and that she 

saw it from the road. She further stated that at that time, she went to her 

home and later, she again came out and saw Sewali Pathak was being 

taken to the hospital. The prosecution prayed to declare the witness as 

hostile. Prayer was allowed. PW 4 denied that she has stated before the 

Police that on 24.9.17 at about 7.30 p.m. accused person Krishna Haloi 

entered into the house of Sewali Pathak and dragged her to the courtyard 

and caused hurt to her and also heard that he snatched away her gold 

chain.  

In her cross-examination, she stated that after half an hour of the 

scream, she came out and that, she was on the road. She stated that she 

has not seen as to who assaulted whom. She stated that she has not stated 

before police regarding snatch away of golden chain. She further stated 

that she has heard from others that Sewali had caused injury to Krishna's 
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ear, but she has not seen herself. 

12. Pw5 Deep Jyoti Pathak has stated in his evidence that on the date of 

occurrence, at about 7.30 p.m. he and his sister were studying in their 

room and her mother was watching TV in other room. They came out 

hearing their mother scream and saw Krishna dragging her mother by her 

hair and that they came for her rescue. He stated that one Dipak groped 

her sister and snatched away chain from her neck and the accused Krishna 

dragged his sister by her hand and also gave blow to him and as a result he 

fell down. He stated that Krishna Haloi while assaulting his sister his mother 

was lying on the ground. He further stated that accused person assaulted 

his mother with bamboo and hearing the scream the villagers came and 

pushed Krishna aside and later his mother was taken to the hospital  

In his cross examination, he denied that he had not stated before 

police that Krishna had given him a fist blow. He also stated that his mother 

became unconscious instantly when she was hit on her head. He also 

stated at the time of occurrence no male member was present and after 

three days of the incident, the 'ejahar' was lodged. He also stated that after 

the occurrence, his mother was not present in their house for 10-15 days. 

He also stated that he heard his mother's scream in the courtyard. He 

further stated that at the time of occurrence he and his sister came for her 

mother's rescue and no villagers were present at that time. The villagers 

came only after the incident was ended. He stated that only two persons 

namely Diganta and Bhanita were present at the place of occurrence and 

no one else was there. He also stated that the villagers have heard their 

scream. He stated that he has no idea if any altercation took place between 

Ramen and the accused person on the date of occurrence. He also denied 

that during the time of marriage of her sister Dipti his parents took loan of 

Rs. 50,000/- from the accused person. He denied the suggestion that her 

mother was not present at home for 15 days in order to conceal from the 

police. She further stated that at first, the accused person dragged her 

mother then he took his sister and that accused person has assaulted his 

sister for 10 minutes. He also stated that when his sister was assaulted his 

mother did not try to rescue her as she was unconscious at that time. He 
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denied the suggestion that he has not stated before the police with regard 

to his mother become unconscious. He further stated that accused person 

caused hurt to his mother in her head but no blood oozed out. 

13. Pw 6 Minu Medhi deposed in her evidence that at the time of occurrence, 

she was not present at home and she has only heard that a fight took place 

between accused and Sewali. 

Defence side declined to cross-examine PW 6. 

14. Pw 7 Dr. Hemanga Das deposed in his evidence that on 28.9.17 at about 

12.30 p.m. he examined Jinti Pathak, who was escorted by UBC 217 Sarala 

Das in connection with Nalbari P.S. case No. 725/17. On examination, he 

found abrasions in left arm in size 3cm X ½ cm. Injury was old in nature 

and age of the injury was about 96 hours. He further stated that injuries 

have been caused by blunt object and his opinion is that injury was simple 

in nature. 

On 28.9.17 at about 12.32 p.m. he examined Deep Jyoti Pathak, who 

was escorted by UBC 217 Sarala Medhi in connection with same Nalbari P.S. 

case. On examination, he found no injury. The injury report is marked as 

Ext.1. and Ext. 2  

In cross-examination, he stated that he submitted the injury report on 

9.10.17. He also stated that he had issued Ext. 1 & 2 after comparing injury 

report maintained by office but has failed to bring the register for perusal. 

He also stated that there are certain cut marks in Ext. but has not put his 

signature on it. He also stated that he has not mentioned the colour of 

abrasions as colour is related to bruise and in case of abrasions there is no 

colour.  

15. Pw 8 Dr. Shahnur Rahman deposed in his evidence that on 24.9.17, he 

examined Sewali Pathak at about 9.30 p.m. The patient complaint of hurt in 

head. The patient was admitted in Indoor No. 2695/17 referred by Nalbari 

P.S. case No. 725/17. On examination, he found tenderness and swelling 

over forehead. The patient was advised to do ST Scan and the report was 

found to be normal. He stated that the injury was simple in nature and the 

age of injury was 4-5 hours prior to visit to hospital. No external injury was 

found. He further stated that injury ought to be caused by blunt object. 
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Injury report is marked as Ext. 3.  

In his cross-examination, he stated that colour of tenderness and 

swelling over forehead and back is not mentioned in Ext. 3 and he also 

stated that he did not receive requisition from Nalbari P.S. regarding 

treatment of Sewali Pathak and that he had not examined Jinti Pathak on 

that day.  

16. Cw 1 Sewali Pathak, who is the informant of this case, was examined as 

Court witness. She deposed in her evidence that on 24.9.17 at about 7.30 

p.m. she was watching TV and her son and daughter were studying in 

other room. Suddenly, accused person entered her room and dragged her 

by her hair and pushed her outside towards her courtyard. She also stated 

that accused person used bamboo cudgel and attacked in her head as a 

result of which, she got hurt in her head and forehead. She stated that 

though she could not stand-up on her feet but she was in conscious state. 

Later, she saw the accused person assaulting her daughter with his hand 

and she fell down. She also stated that accused again attacked her holding 

her right hand tightly he tried to strangulate her neck. She also stated that 

the neighbors after hearing scream of her children came for their rescue 

and pushed the accused person aside and she was then taken to SMK Civil 

Hospital, Nalbari. She further stated that as she was in hospital and that, 

her husband was not with him, delay was caused in filing the 'ejahar'.  

In her cross-examination, she stated that Ramen Haloi resides nearby 

her house and he is her cousin. She stated that she does not know as to 

who were present at the time of occurrence as she was lying. Later, she 

stated that Diganta Seal was present. She further stated that when she was 

taken to the hospital daughter Jinti Pathak was also present but she was 

not examined by the doctor and that, on 28.9.17 she was examined. She 

stated that her husband at that time was working in Arunachal border and 

when he learned about the occurrence, he immediately came on the next 

day i.e. on 27.9.17 and returned back on the same day. She filed the 

'ejahar' after her husband returned. He also stated that her father 

accompanied her in filing the 'ejahar'. She stated that her statement was 

recorded in police station. Next day her son and daughter were brought to 
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the police station. She also stated that the 'ejahar' was written as told by 

her. She denied the suggestion that she has not stated in the 'ejahar' that 

she became unconscious when she was being assaulted by the accused. 

She further stated that neighbours came to the hospital. Later, she stated 

that only Karuna Haloi and Nalini Haloi were present. She denied the 

suggestion that she has not stated in 161 Cr.P.C. statement that Jinti Pathak 

and Deep Jyoti Pathak were in other room and the accused person pushed 

her in the verandah and took a bamboo cudgel and beat her. She also 

denied the suggestion that Ramen Haloi, Karuna Haloi, Kamal Haloi and she 

attacked the accused person and caused hurt to the ear of the accused. 

She denied that she has filed Criminal Misc. case No. 250/17 praying for 

anticipatory bail in the case filed by accused person. She also denied that 

on 8.11.17 other six accused person were released on bail except her. Later, 

she admitted that she has filed anticipatory bail and the same was rejected. 

She denied that she has caused hurt to the accused person's ear. She also 

denied the suggestion that she has taken loan from accused person at the 

time of her marriage. She also admitted that after the occurrence, she was 

not present at her home for 15 days.    

17. Pw 9 Babul Saikia is the Investigating Officer of this case. He deposed in his 

evidence that on 27.9.17 complainant filed 'ejahar'. The O/C registered the 

'ejahar' as Nalbari P.S. case No. 725/17 and entrusted him with the task of 

investigation. He interrogated the complainant at the police station. He 

went to the place of occurrence and prepared a sketch map which is 

marked as Ext. 5. Later, he arrested the accused person Krishna Haloi and 

produced before the court and also collected the medical report of the 

victim and after completion of investigation, he filed charge sheet against 

accused Krishna Haloi u/s 448/352/323/379 IPC which is marked as Ext. 6. 

In his cross-examination, he stated that he arrested the accused 

person after 10 days and that, he has not seen whether the ears of the 

accused was in bad condition or not. He also stated that SI R. Talukdar is 

known to him. He recorded statement of the complainant on the day of 

filing the 'ejahar' at 1.50 p.m. He also recorded statement of Jinti Pathak on 

the same day at 2 p.m. and completed recording of statement before 4 
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p.m. He further stated that he did not find any bamboo cudgel at the place 

of occurrence nor has he seized any materials. He again stated that he has 

not mentioned the names of nearby persons residing in the locality as there 

is no such residence near the place of occurrence. He stated that as 

deposed by Jinti Pathak, she did not state before him that accused has 

taken away gold chain from her neck. He also stated that on 27.9.17, he 

recorded statement of Pw 2 Sarala Seal at her residence. He denied that he 

has not recorded statement of Sarala Seal. He also stated that Sewali 

Pathak did not state before him that accused brought bamboo fencing but 

only bamboo cudgel was used is mentioned. He also stated that as deposed 

by Sewali Pathak, accused was assaulting her children from 5 ft distance 

from her is not mentioned before him. 

 

 

Judicial Determination  

 

18. Ongoing through the entire evidence on record it transpires that the 

occurrence took place on 24/9/17 and the ejahar was filed on 27/9/17. 

However the informant has explained the reason of delay stating that she 

was taking treatment in hospital and that her husband was also not present 

on the date of occurrence. Now the question that needs determination is 

whether the accused person actually committed house trespass and used 

criminal force and has also voluntarily caused hurt to the victims. Perusal of 

the evidence it is revealed that Pw 1 and Pw 5 has witnessed the incident 

themselves. It seems both of them have deposed almost same thing. Both 

Pw1 and Pw 5 claims that they have seen the accused person dragging 

their mother by her hair. But on close perusal various discrepancies creep 

up. Pw 5 in his cross examination stated that they heard their mother 

scream from the courtyard. If that is so then Pw 5 stating that he has seen 

the accused person dragging her by her hair cannot be believed to be true. 

Pw 1 stated that Manoj Das, Diganta Seal, Babul Seal, Munna Bezbaruah 

resides nearby their house and at the time of occurrence they were 

present. But Pw 5 stated that at the time of occurrence none of the 
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villagers were present and they came only after the incident was ended. He 

also stated that only two persons Diganta and Bhanita came to the place of 

occurrence. Furthermore Pw 5 has stated that one Dipak groped his sister 

and Pw 1 in her evidence stated that accused Krishna groped her. Moreover, 

Pw 1 stated that when the accused attacked her mother with a bamboo 

cudgel on her head she fell on the ground. Whereas Pw 5 stated that her 

mother was lying on the ground and the accused then hit her with the 

bamboo cudgel. Pw 5 has also stated that his mother became unconscious 

at the first attack. Whereas Cw1 who is the complainant as well as the 

alleged victim stated that though she was not able to stood up but she was 

in a conscious state. Even on the ejahar Cw1 mentioned that she became 

unconscious.  

19. With regard to the ingredient of sec 323 IPC Pw 1 has stated that she was 

also attacked by the accused but she was not examined on the date of 

occurrence. It was four days later that she was examined. Pw 5 Dipjyoti 

Pathak mentioned that he was given a fist blow by the accused but neither 

Pw 1 nor the complainant mentioned about the same and the medical 

report of Pw5 also reveals that no injury was caused to him. Now coming to 

the injury caused to the complainant both Pw 1 and Pw 5 has stated that 

their mother was hit on her head. The villagers came and took the 

complainant to the hospital. Now it is pertinent here to peruse the evidence 

of other Pws who happen to be the neighbours of the complainant. Pw 2 

Sarala seal stated that she saw Krishna Haloi assaulting Sewali Pathak. In 

one hand she stated that she saw Krishna beating the complainant. On the 

other hand she stated that when she first saw Sewali Pathak she was 

already lying on the ground and was not in a state to talk. She admitted 

that she has no idea what article the accused person used to beat her and 

also has no idea as to who pulled Krishna aside as it was a dark night. 

Moreover, she stated that she was with the complainant in hospital on that 

night but has no idea in which part of her body the complainant got hurt. It 

is highly improbable that a person stays with the patient and has no idea 

what treatment she is undergoing or which part of her body is injured. 

Further perusal of her evidence it is seen that she first stated that police 
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has not recorded her any statement and in her cross examination she 

stated that she was interrogated by the police on the next day of 

occurrence whereas the ejahar was only filed after 4 days of the 

occurrence. The I/O has also confirmed that the statement of Pw 2 was 

taken in her residence and that it was not recorded a day after the incident 

but on 27/09/17 that is on the date of filing of ejahar. 

20. Coming to the evidence of Pw 3 Bhanita Rajbongshi who happens to be 

present in the place of occurrence as per the version of Pw 5. She stated 

that after 10-15 minutes of the hue and cry she came outside which 

indicates that she has not witnessed the incident. She also claimed that her 

statement was recorded by police a day after the incident. Pw 4 Nirala 

Bezbaruah came outside after half an hour of the hue and cry and further 

stated that she has not seen as to who assaulted whom. She further stated 

that she has heard publicly that Krishna’s ear was injured by the 

complainant though she has not seen herself. The defence almost through 

all the Pws tried to establish that the complainant caused injury to the 

accused person’s ear. Though the complainant and the victims denied the 

suggestion Pw 3 and Pw 4 stated that they heard that the accused person’s 

ear was injured by the complainant. Pw 3 also stated that though she has 

heard about the incident that the complainant caused hurt to the accused 

person but she has confirmed that before the incident his ear was in a good 

state.         

21. The complainant and the victim alleged that a bamboo cudgel was used to 

beat the complainant but investigating officer has not found any such 

article in the place of occurrence. The I/O has also confirmed that Pw 1 has 

not stated before him that her gold chain was snatched away. On close of 

perusal of the evidence of Cw1 it transpires that she has not uttered a 

single sentence of snatching of her or her daughter’s gold chain by the 

accused as alleged in her ejahar which completely shatters the prosecution 

case.    

16. Thus on close scrutiny of the entire evidence various discrepancies are 

noticed among the version of the witnesses. In absence of any strong 

evidence against the accused person to show that he has committed 
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criminal trespass and used criminal force against the victim and 

voluntarily caused hurt to them and also committed theft against them I 

am inclined to give the accused a benefit of doubt. I, therefore, find that 

the prosecution has failed to establish the guilt of the accused persons 

beyond reasonable doubt. Accordingly, accused person Krishna Haloi @ 

Das is not held guilty of the offence punishable u/s 448/352/323/379 IPC 

and accordingly, he is acquitted and set at liberty forthwith. 

17. The bail bond furnished on behalf of the accused person shall remain in 

force for a further period of six months. 

18. The seized article, if any, be returned to the original owner as per law in 

due course. 

 

   

 

Given under my hand and seal of this court on this 24th day of May, 2018. 

  

 

Rubina Yasmin 

          J.M.F.C. Nalbari 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX 

Prosecution witness: 

PW 1- Jinti Pathak 
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PW 2 – Sarala Seal 

Pw3- Bhanita Rajbongshi 

Pw4- Nirala Bezbaruah 

Pw 5- Deepjyoti Pathak 

Pw6- Minu Medhi 

Pw7- Dr. Hemanga Das 

Pw8- Dr. Shahnur Rahman 

Pw9- ASI Babul Chandra Saikia 

Cw1- Sewali Pathak 

 

Defence witness: 

Nil  

 

Prosecution Exhibits: 

Exhibit 1, 2 & 3 - Injury Report 

Exhibit 1(1), 2 (1), 3(1) - signature of M/O 

Exhibit 4 - ejahar 

Exhibit 4(1) - signature of the informant 

Exhibit 5 - sketch map 

Exhibit 5 (1) - signature of I/O 

Exhibit 6 - charge sheet  

Exhibit 6 (1) - signature of I/O 

 

Defence Exhibits: 

Nil  

 

 

Rubina Yasmin 

         J.M.F.C. Nalbari 


